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CRIMINAL PROPERTY CONFISCATION BILL 2000 
Consideration in Detail 

Resumed from 14 September. 

Clause 12:  Unexplained wealth declarations - 

Debate was adjourned after the clause had been partly considered. 

Mr BROWN:  Clause 12(1) states -  

On hearing an application under section 11(1), the court must declare that the respondent has 
unexplained wealth if it is more likely than not that the total value of the person’s wealth . . .  

The issue I raise with the minister is the test that will be used by the court in interpreting those words, “if it is 
more likely than not”.  It is an unusual set of words.  What other legislation provides that a court must determine 
whether “it is more likely than not” and expresses those words in that way?  How would that apply when a 
defendant has an explanation that is unable to be substantiated by way of receipts or whatever?  I will give the 
minister an example:  Prior to entering this place, I was travelling back from Sydney or Melbourne one evening 
and I was sitting next to an interesting gentleman who, after our having a few glasses, disclosed to me that he 
was coming to Perth for a horse race.  He disclosed to me that he was a professional punter and was coming to 
bet on one race.  He did not disclose to me the name of the horse or the race, unfortunately.  

Mr Prince:  How mean of him! 

Mr BROWN:  That is right.  He told me from his perspective something about the life of a professional punter 
and the way in which they operate, which I found enlightening.  These were the days before there was 
deregulation in the airline industry, so he was paying a considerable sum for airline fares, hotel accommodation 
and so on.  I do not know what he was going to invest in the race or on the horse, but obviously it was quite an 
amount of money.  Presumably if he won, he would then be returning to his State.  How would he prove that he 
acquired that wealth through a legitimate form of betting? 

Mr Prince:  He would have the betting tickets.   

Mr BROWN:  No, he would not. 

Mr Prince:  Most professional punters who fill in tax returns to that effect keep fairly strict records of what they 
do, simply for income tax purposes if nothing else.  They do keep their betting tickets.  

Mr BROWN:  He may do, but it would depend on the way he bets.  My understanding is - I have no personal 
experience of this - that some larger punters have others lay off their bets for them if they wish to bet with a 
number of bookies at the same time.  They do not wish to drive the price down by laying a bet at precisely the 
same moment and therefore getting lesser odds with other bookies.  They tend to have a synchronised laying of 
bets by using a variety of people, who may be unknown to bookmakers, to lay the bets to maximise - 

Mr Prince:  It is a well-known device.   

Mr BROWN:  That is right; it is a well-known device, which is not illegal as I understand it. 

Mr Prince:  No, it is not, although the bookies would probably like it to be. 

Mr BROWN:  I am sure they would.  It is not an illegal operation.  Obviously, the punter is seeking to maximise 
the return, because if a person places a large bet with a bookie, the bookie will try to lay off some of the risk.   

Mr Prince:  Straight away!   

Mr BROWN:  Yes, and in so doing drive down the price.  How does a person who is legally punting in that way 
at the track demonstrate to the court that he has legitimately come into that money, particularly if he has had 
other people laying off his bets?  

Mr PRINCE:  Such an application is more likely to be brought against someone using the casino for the 
laundering of ill-gotten gains.  We know that that is happening.  The New South Wales Carr Government has 
recently taken action to address that issue.  It would not be difficult for a professional punter who regularly uses 
the same people to lay off bets to prove that he had bet on a race for a number of reasons and then to list the 
people he used.  Such a person would be able to demonstrate that he had laid a series of bets rather than one bet 
of $100 000.  In other words, the evidence would be there.  The problem arises with those who have a criminal 
background and who are endeavouring to use betting - whether it be on a horserace or at a casino - to convert the 
proceeds of criminal activity into money that apparently has a legitimate origin.  That is a concern.  Like the 
New South Wales authorities, those responsible for dealing with the problem in this State are obviously looking 
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at it.  In addition, the National Crime Authority is surveying the national scene.  Sums of cash under $10 000 are 
easy to disperse in that way.  

The member referred to the phrase “more likely than not”.  It means the same as “on the balance of 
probabilities”.   

Mr Brown:  Why is it not expressed in those words?   

Mr PRINCE:  A commission dealing with the use of plain English in statutes was established about a decade ago 
in Victoria.  Apart from recommending that plain English be used, it stated that “on the balance of probabilities” 
means “more likely than not”.  I have heard judges say it on innumerable occasions.  It has been used more 
consistently in recent times in commonwealth legislation, and it is also used in New South Wales legislation.  
Language changes over time.  The expression “on the balance of probabilities” is not commonly used in ordinary 
parlance; its use is confined almost exclusively to the courts and the civil jurisdiction - although it is occasionally 
used in the criminal jurisdiction.  It is about time that our statutes referred to “more likely than not”, which 
means the same thing.  I would not expect any court to have a problem interpreting “more likely than not”; it will 
say that it means “on the balance of probabilities”.  I am sure we will not have any difficulty with it.   

Mr WIESE:  Has the minister been able to obtain any further information about the definition we talked about 
last Thursday  - that is, “more likely than not” - and the question of what constitutes effective control?  

Mr PRINCE:  I have just said that Victoria established a commission to deal with the use of plain English in 
statutes and that it recommended using the phrase “more likely than not”.  It is used in other statutes, and judges 
commonly use it when explaining the meaning of “on the balance of probabilities”.  I do not believe that this will 
cause any problems.  

Clause 156 at page 100 of the Bill defines effective control of property and lists six matters that may be taken 
into account, including the catch-all in paragraph (f) of “any other relevant matters.” 

Mr Wiese:  I asked whether you would seek from the Director of Public Prosecutions a written opinion on those 
matters.  Have you been able to do that? 

Mr PRINCE:  It is not appropriate to ask the DPP, who happens to be the instructing officer of the Bill, for an 
opinion on a matter of law in his capacity as DPP.  If this legislation is passed, he will no doubt publish an 
explanation if he considers it to be appropriate.  His view is that the provision is similar to the provision in the 
Crimes (Confiscation of Profits) Act, which also refers to this form of definition.  It does not require anything 
further at present. 

Mr BROWN:  Subclause (4) provides the court when making a declaration to - 

(a) assess the value of the respondent’s unexplained wealth in accordance with section 13; and 

(b) specify the assessed value of the unexplained wealth in the declaration. 

Presumably this subclause is on the basis that the court will examine the total wealth of a person and determine 
what has been legitimately acquired and what is unexplained.  To what extent will the court retrospectively 
consider someone’s wealth? 

Mr Prince:  It will be total retrospectivity. 

Mr BROWN:  Will it apply if someone has acquired wealth over the past 50 years? 

Mr Prince:  It will apply technically, but from an evidentiary point of view it will be very difficult to prove 
someone has acquired wealth unlawfully a long time ago.  Someone could conceivably have acquired wealth 
from a criminal act committed 50 years ago that was unable to be proved at the time.  The great train robbery is a 
classic case, although Ronald Biggs could be prosecuted for a definite crime if he were returned to the United 
Kingdom.  If someone has become wealthy unlawfully, but the criminality has not been sheeted home to 
anybody, an application may be brought in relation to that wealth today.  However, those cases are likely to be 
very few, if any. 

Mr BROWN:  I am not concerned about wealth that has been acquired through criminal activities and the ability 
for the court to recoup it; I am more concerned about legitimately acquired wealth and the person involved being 
unable to refute an allegation simply because the wealth cannot be satisfactorily explained to the court.  

Mr Prince:  The court must be satisfied on the balance of probabilities that the wealth was acquired illegally 
more likely than not, which will require positive evidence rather than just an assertion or an accusation that it 
was acquired unlawfully.  Evidence must be able to persuade a court that the wealth was more likely than not 
unlawfully acquired. 
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Mr BROWN:  The difficulty I see here is that apart from traditional families in which people inherit wealth, 
situations may arise in which it is impossible to trace someone who has left property or wealth to someone 
because the lines between members of families are not clear; for example, people have been deemed to be fathers 
or mothers who are not fathers or mothers or people have been deemed to be part of a family who are not part of 
a family, although they have always been thought of as family.  

Mr Prince:  I do not see why that would create a problem. 

Mr BROWN:  I will give an example.  A young person has been gifted a very expensive item by a great-aunt -  

Mr Prince:  A violin.   

Mr BROWN:  Or whatever.  That gift sits in the appropriate cupboard or in the bank.  What would happen if the 
parents of that young person passed away unexpectedly, and that young person had no idea who had gifted him 
that expensive item and could not dredge his memory to work out who it was, because it was through his parents 
that he had the connection with that great-aunt, and there is no longer any line within the family to trace back 
that gift to that great-aunt.  How could that young person explain to the satisfaction of the court how he had 
come by that valuable painting or violin? 

Mr PRINCE:  Someone would need to provide evidence to show that the violin - which might be a Stradivarius 
worth $100 000 - was unexplained wealth and had some criminal origin.  That evidence would need to be 
sufficiently persuasive to allow a judge to make a decision that it was more likely than not that the wealth that 
was represented by that musical instrument had been acquired unlawfully.  That would mean there would need to 
be evidence that the great-aunt had acquired the violin in some criminal way, perhaps as a fence for stolen 
property.  It is possible that that could happen with violins or paintings or articles of that nature, because only a 
certain number of Stradivari were ever made and authenticated, and there is only a certain body of works of art 
by well-known artists, particularly artists who have died, and that is well documented.  We would need to 
provide evidence that the article had disappeared from lawful ownership at a certain point in the continuum of 
time and had appeared in another person’s ownership; namely, a criminal act had been committed, because the 
article had been stolen.  The best example we can think of was the looting of the museums of Europe by 
Goebbels and other Nazis, such as the chap in charge of the Air Force - I have forgotten his name - during the 
Second World War, when a phenomenal number of works of art disappeared and subsequently appeared in other 
hands.   

We are not talking about articles that have been inherited legitimately.  We are talking about the tracing of 
articles that have been the subject of criminal activity.  There have been a number of cases in New York in the 
last decade in which property that had been stolen from Jewish families in Germany, Holland and France during 
the Second World War has been tracked through the art world to particular gallery owners and private collectors, 
and that property has now been returned, or compensation has been paid.  What we are talking about in that case 
is criminal property.  It is not an unexplained wealth exercise.  An unexplained wealth exercise deals with a body 
of wealth that has been acquired from the proceeds of crime, where the crime has never been able to be sheeted 
home to the criminal, but the wealth exists to represent that crime.  We need to be able to produce evidence - not 
just an accusation, not just a supposition, and not just an everybody knows-exercise, but evidence that will 
persuade a sceptical judge that more likely than not the wealth was acquired unlawfully.  As the member has 
rightly pointed out, clause 12(4) provides that the court must specify the assessed value of the unexplained 
wealth as opposed to that which has been acquired legitimately.  I gave an example last Thursday of a business 
which was acquired from the proceeds of drug dealing; however, that could never be sheeted home.  The 
business - a panel beater, motor cycle repair shop, tavern etc - had been built up and a certain quantum of the 
total wealth of that business was lawfully acquired and a certain part of it was not.  The judge must make a 
determination and specify the value of the unexplained wealth represented by that business or property.  It is a 
complicated exercise.  It will depend on evidence of what has happened in the life of this business before the 
judge can make a declaration. 

Mr BROWN:  Under subclause (4) the court is not required to look at the question of criminal conduct, only of 
wealth.  Let us take the example of a person who has been acting illegally selling drugs - low level stuff, but 
nevertheless it is illegal.  This person has a valuable item that has not been acquired through his drug dealing.  It 
is an inheritance that comes from a distant relative or a person with whom he has no direct connection.  Under 
this clause the court is required to ask what wealth this person has legitimately acquired in his life.  

Mr Prince:  He has to prove that.  

Mr BROWN:  Unless he can prove that he was given this item some years beforehand the court may find that it 
was not given to him at all.  The court may hold in those circumstances that this is unexplained wealth for which 
orders may be issued.  That is the key issue.  The intent of the Bill is to ensure that people who are engaged in 
criminal activities do not profit from those in order to claw back any funds or property they might otherwise get 
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from those criminal activities.  I see the prospect under this Bill that someone who has some wealth that cannot 
be explained will have that wealth taken away from them even when it was not acquired through criminal 
activities. 

Mr PRINCE:  One may have an item of intrinsic value like jewellery, which was given by some long lost relative 
or the aunt who was never an aunt but a family friend of the parents.  There will be some evidence of the safe 
keeping of that item for a period until the person became responsible as an adult and took possession of it, 
whether by parents, in a bank safe deposit, or whatever.  There must be something to which the respondents will 
be able to point as evidence if they want the court to find that this thing was lawfully acquired.  It is hard in a 
sense:  If one goes back a long time, one may not find pieces of paper or people who can give corroborative 
evidence.  If nothing else is available, the court must make a decision on the balance of probabilities; that is, 
whether it is more likely than not.  The respondent may say that he was told that this item was his; it had come 
from someone whom he had never met and who had died before he was born, and it had been handed to him 
with pomp and fanfare on his twenty-first birthday.  That assertion would be made in evidence under oath.  If no 
other evidence were available, a sensible court would be expected to say that it is more likely than not that the 
respondent is to be believed; that is, this property is not part of the unexplained wealth because it has been 
explained.  I doubt whether people will be deprived of lawfully acquired property in the scenario to which the 
member for Bassendean referred.  However, it will depend upon the evidence.  I repeat:  One will not obtain an 
unexplained wealth declaration by merely asserting, because evidence must be produced.  

Mr Brown:  What evidence? 

Mr PRINCE:  One will need evidence that a body of wealth exists for which there is no explanation.  Having 
produced evidence to that effect, the respondent must produce evidence that is likely to persuade a judge to 
determine the other way.  The DPP must have evidence to prove that it is more likely than not to persuade the 
court to make the declaration. 

Mr BROWN:  Let me paint a scenario:  A police raid takes place and some antiques or whatever are found.  The 
police report the find, and the DPP initiates an action.  That could happen. 

Mr PRINCE:  Of course.  However, it would be a fruitless exercise for the DPP to bring an application for such a 
declaration before a judge if he were unable to produce evidence other than the claim that this item had been 
found.  The respondent would then make an explanation, and the court would find that the respondent should, 
more likely than not, be believed.  The DPP must produce evidence other than the mere assertion that this item 
of significant intrinsic value was found in the person’s possession.  An application would not be made regarding 
a box of tools worth a few hundred dollars, but for something of significant wealth, such as a rare musical 
instrument, a painting or some jewellery, as spoken about earlier.  Most applications will involve cash.  If one 
finds a $250 000 in a cupboard in used $50 notes, one will say that it cannot possibly have been acquired by this 
person from any lawful means as he works as, say, a panel beater, boiler maker, bricklayer or welder; that is, 
someone with a known income to be judged against society’s standards.  In other words, this person is not a 
professional punter.  That person would have to explain how that money came into his possession.  A judge 
would say that it is more likely than not “criminal proceeds” unless that person could show a legitimate source.  
New South Wales had such a case. 

Mr WIESE:  I now raise a matter that we will discuss in the context of part 5 of the Bill.  A matter crossed my 
mind regarding the practical workings of this legislation while the minister spoke to the member for Bassendean.  
The DPP will make application to the court for an unexplained wealth declaration.  Will the court undertake the 
process outlined in some detail by the minister of asking the person to explain from where his extra wealth has 
come, or will that result from the DPP first taking out an examination order against a criminal person and 
undertaking the detailed examination himself?  Having used that process to ascertain the nature of the wealth, 
and the difference between what has been lawfully acquired and what has been unlawfully acquired, will the 
DPP bring the results of that hearing to the judge for his or her determination on the unexplained wealth 
declaration?  

I am asking about how it will work practically.  I believe that in a great majority of cases, the Director of Public 
Prosecutions will seek one of these unexplained wealth declarations as a result of a hearing into a person’s 
lifetime wealth that he has conducted with a fine toothcomb. 

Mr PRINCE:  The member for Wagin has just answered his question with that last comment.  The DPP will not 
bring applications quickly, except in cases such as the factual example I gave to the member for Bassendean; that 
is, when the police search a house and find a huge amount of cash.  That, of itself, could trigger an application of 
this nature without much more inquiry, although there would probably still be a fair bit of inquiry by the police 
on behalf of the DPP so that evidence could be brought before the court.  I gave the example of the $250 000 
case as that is exactly what the New South Wales authorities found in a house.  I think the owner’s mother came 
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along and said, “It is my money.”  God help me, the courts actually believed her!  However, that is another 
problem for another day. 

Mr Wiese:  I would have thought that was more likely to be a criminal proceeds action. 

Mr PRINCE:  No, in that example there was a lot of evidence that the person was heavily involved in criminal 
activities of various sorts and the money could not be traced to a particular crime.  However, there was a huge 
amount of money and the person was not working.  New South Wales legislation does not have the provisions 
proposed in this Bill.  The New South Wales authorities must track a crime to the money and attach the two.  If 
we pass this Bill, we will not have to do that.  We will simply say to the person involved, “Here is $250 000.  
How did you, as a taxi driver, manage to accumulate that amount of money?”  It is then up to that person to 
produce evidence to the contrary as he is the respondent.  In the case put by the member for Wagin, the judge is 
not an inquisitor or a coroner and it is not an inquest.  He or she is not asking questions of his or her own motion, 
although courts can, but very rarely, do that.  It is up to the DPP to present his case, the respondent to present his 
or her case and there will be an exchange of information on who will allege what and so on.  In most cases the 
DPP will not bring a case before a court without a good deal of inquiry beforehand or without evidence to back 
up the assertion that the individual, organisation or group of individuals had a sum of wealth for which there is 
no sensible, logical and lawful explanation.  That is the way in which the court proceedings will run.  It is 
exactly the same procedurally as any other court proceeding in which the DPP presents his case, the respondent 
presents his or her case and the judge makes a decision based on what is more likely than not to be true. 

Clause put and passed. 

Clause 13:  Assessing the value of unexplained wealth -  
Mr WIESE:  I have waited for the opportunity to ask the minister about the meaning of “value” in this clause 
which is defined later in the Bill.  Is the definition of “value” in this clause the same as we have just been talking 
about, or is it as it is defined in clause 152?  

Mr PRINCE:  I refer the member to clause 144 on page 93 of the Bill.  The heading “Unexplained wealth” is not 
part of the legal definition, but clause 144 contains three subclauses - I will not quote them - and they deal with 
the definition of unexplained wealth in some detail. 

Mr Wiese:  We are talking here about a definition of value and about value having a meaning.  “Value” is 
defined later on, and, as it is defined later on, it has a special meaning.  It is what the property is deemed to be 
worth, less all the costs.  I suspect that the value we are talking about here has a different definition.  Is that the 
case? 

Mr PRINCE:  No, because if one looks at the definition of “value” in the glossary on page 112, it states - 

“value”, in relation to - 

(a) a person’s unexplained wealth - means the amount calculated in accordance with 
section 13; 

Mr Wiese:  When we look at “value” as it is defined later on - 

Mr PRINCE:  When we talk about the value of a respondent’s unexplained wealth, we must also look at clause 
144, which deals with unexplained wealth.  Is the member talking about value or wealth? 

Mr WIESE:  I apologise.  I obviously did not make myself clear.  We are talking about value at the time the 
property was acquired or its value immediately before it was given away, and the value that is being set is the 
greater of either of those.  Later in the Bill, there is a definition of value in clause 152.  In ascertaining value 
under clause 152, we take into account all the costs, charges and expenses of the sale, the freezing orders, the 
expenses incurred or any charges on the property.  In clause 13, is the value being referred to what the minister 
and I would understand as value -  

Mr Prince:  Yes. 

Mr WIESE:  - or are we talking about something whereby all those costs are taken into account? 

Mr PRINCE:  No, it has the ordinary, natural meaning of the word. 

Mr WIESE:  The other point I make about this - this is not a question but an observation - relates to clause 13(4) 
and all those matters of which the court is not to take account.  In ascertaining the value, the greater of (a) or (b), 
one is not able to take account of any property that has been confiscated, any previous unexplained wealth 
declaration or anything else of that nature.  It seems that what we have here is a double whammy.  A person can 
be disadvantaged by having the goods taken away or confiscated or by an unexplained wealth declaration being 
made in the first instance.  Then when one comes to ascertain value for the purposes of this exercise in assessing 
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the value of the unexplained wealth, one is not able to take account of what has been confiscated previously.  Is 
my observation right that that is a double whammy? 

Mr PRINCE:  No, it is not a double whammy.  It was specifically written to avoid hitting the person twice.  If we 
do not take into account property that has been confiscated under some other enactment - the Misuse of Drugs 
Act comes to mind - we could wind up hitting the person twice for the value of the same thing.  Therefore, we 
must first take out that which has already been confiscated or otherwise taken under some other law. 

Mr Wiese:  However, it says that the court is not to take account of those things. 

Mr PRINCE:  I am sorry, I am getting confused again.  It must be done this way to avoid the double whammy. 

Mr WIESE:  I am obviously not understanding it correctly.  I will let it pass.  How often can the Director of 
Public Prosecutions seek an unexplained wealth declaration? 

Mr PRINCE:  Any number of times, although, if he gets it right the first time, one would think that it would not 
be necessary thereafter.  However, it is conceivable that it could be done in relation to a person once, and then 
possibly many years later it could be done again if the person continues criminal associations and winds up 
accumulating some wealth for which there is no logical explanation.  I give the example of an associate of a 
person who is said to be involved in criminal activity and who is one of those people who holds wealth for his 
associate and deals with it - perhaps he takes it to the casino and attempts to launder it through the casino.  We 
might run an unexplained wealth application in relation to that individual and take from that individual whatever 
unexplained wealth he had at the time.  If at some subsequent time that person did the same thing with the same 
person or somebody different, we could wind up doing it again.  Effectively, what we are doing in relation to that 
individual is taking whatever he has by way of unexplained wealth, but our target is the one for whom he has 
been acting - the one whom he is truly trying to help along the way and who is getting the benefit from criminal 
activity.  Therefore, it is conceivable that we would do it twice.  

Mr WIESE:  My last question relates to something that does not appear in this Bill.  A previous draft of this 
Bill - 145-1 - contained a subclause (4)(d) that dealt with a crime-used property substitution declaration.  
However, that paragraph (d) was removed from this Bill by the 18 pages of government amendments.  Why was 
that paragraph removed, and what is the effect of its removal?  

Mr PRINCE:  If a property has been substituted for a crime-used property, we can get at that in a different way, 
not under this clause but under other clauses.  Therefore, we do not take that into account in calculating 
unexplained wealth, because, bluntly, the person can explain it.  The logic of it is that if a person can explain 
where the wealth has come from, even if it has come from crime, then it is not unexplained wealth; 
consequently, it should be dealt with under the crime-used property confiscation provisions in the Bill.   

Mr Wiese:  Do you really believe what you are saying? 

Mr PRINCE:  I once acted for a guy in a funny trial under what I think was section 54 of the Police Act, where 
the police had done over this guy’s property and had filled half the courtroom with the stuff that he had, three-
quarters of which he had stolen from his employer.  Unfortunately, the police brought a prosecution under that 
section on the basis that he could not explain where that property had come from, but he got in the witness box 
and explained where it had come from by saying on oath that he had stolen it; and at the end of the day he was 
acquitted, with costs awarded against the police.  I might add - he had a brilliant lawyer - and the problem was 
then the civil one of how his employer could recover all the stuff that had been pinched.  The logic is actually 
impeccable.  If we can prove that it is the proceeds of crime, then it is not unexplained wealth. 

Mr Wiese:  You should be adopting my amendments.   

Mr PRINCE:  Not at all.   

Mr WIESE:  The reason I am cynically laughing is that the minister has left in paragraphs (b) and (c), which deal 
with unexplained wealth and criminal benefits, yet he has taken out paragraph (d), which dealt with a crime-used 
property substitution declaration.  If it was good enough to take out paragraph (d), the same should apply to 
paragraphs (b) and (c); but I am just an ignorant farmer and I am not convinced by the minister’s explanation. 

Mr PRINCE:  The member underrates himself.  He is the best known bush lawyer in this place.   

Clause put and passed.   

Clause 14:  Unexplained wealth payable to State -  
Mr WIESE:  In a previous draft of this Bill - draft 21 - the heading of this clause was “Unexplained wealth 
payable to Crown”.  What is the reason for the change from Crown to State?   

Mr PRINCE:  The previous draft of the Bill - draft 145-1 - also refers to State.  The member must have a much 
earlier draft.  It is simply a matter of bringing the English up to date.  I am familiar with the concept of Crown, 
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and so is the member, but that concept is not familiar to people who are not legally trained and do not take the 
sort of interest in legislation that members of Parliament take, particularly legislation like this.  To have to 
explain to people the concept of Crown in right of the State as opposed to Crown in right of local government or 
Crown in right of the Commonwealth can cause confusion.  We are trying to write legislation in language that 
the average intelligent and educated layperson can understand.  Most people understand what we mean when we 
talk about the State, particularly when it has a capital “S”, or when we talk about the Commonwealth or local 
government.  The meaning of the word “State” in this Bill is the ordinary, plain meaning of the word as it is used 
today.  The word “State” is not intended to mean anything other than the word “Crown” would mean were it 
used in the Bill.  The word “State” is used simply because it is easier to understand. 

Mr WIESE:  I thank the minister for that explanation.  Clearly there is no difference, as the minister has 
explained.  That change took place in the 18 hours between my discussions with the Attorney General on the 
original draft and the Bill’s introduction in this House.   

Mr Prince:  Did you ask for that to be done? 

Mr WIESE:  No.  I trust the Attorney General implicitly, but I do like to find out exactly why he is making these 
little changes.  I intend to oppose this clause and, if successful, I will move the following new clause - 

Page 9, lines 3 to 7 - To oppose the clause with a view to substituting the following - 

14. Unexplained wealth payable to the victim or to the State 

(1) When the court makes an unexplained wealth declaration the respondent is 
liable to pay to those identified by the court under section 12(5) or to the 
State an amount equal to the amount specified in the declaration as the 
assessed value of the respondent’s unexplained wealth. 

(2) When the court makes an unexplained wealth declaration under (1) it shall 
ensure that priority is given to payment to those persons identified by the 
court under section 12(5) and those persons shall be paid the full amount of 
financial loss identified by the court. 

(3) If the amount subject to the declaration is insufficient to meet all priority 
payments in full the court shall ensure that all payments are made pro rata to 
the financial loss identified by the court under section 12(5)(c). 

(4) The balance of the amount specified in the unexplained wealth declaration 
made under subsection (1) shall be paid to the State. 

Previously, when we discussed my proposed amendment to clause 14, we talked about the mechanisms that 
required the court to ascertain who had suffered losses and the extent of their losses.  This amendment will 
implement the court processes in an unexplained wealth declaration, so that those persons who have been 
identified as having suffered losses will be paid an amount that is equal to the amount specified in the declaration 
or the assessed value of the unexplained wealth.  Subclause (2) provides that in an unexplained wealth 
declaration, the court must ensure that the victim gets priority payment over the State, which is the only other 
payment that can be made.  Subclause (2) is the operative clause that would ensure that any payments go firstly 
to the victim and secondly to the State. 

Mr PRINCE:  Subclause (1) refers to section 12(5) whereby the court will make any necessary orders.  Is that 
what the member intended? 

Mr Wiese:  It is the only place that I could see to incorporate this message.   

Mr PRINCE:  All right.  It is inherent in the concept of unexplained wealth that we cannot trace from whom the 
wealth has been derived.  If we can, and we have an identified victim, it is possible to order either the return of 
property or restitution to that victim.  The courts can do that now, and they do.  The whole area of unexplained 
wealth relates to wealth for which there is no explanation.  In that sense there is no identifiable victim or victims.  
More often than not, particularly when we are dealing with either the big time drug dealer - the person involved 
in the distribution of drugs rather than a street seller - or the Internet fraud situation that I have used as an 
example on a number of occasions, we may not be able to identify a particular victim.  That would also be the 
case, particularly in the drug dealing area.  For example, a young woman who prostitutes herself to pay for her 
drug addiction is arguably both victim and part of the criminal network.  Prostitution is not a criminal act but she 
may be robbing some of her clients.  I make the point that it is next to impossible, because of the nature of the 
concept of unexplained wealth, to identify victims individually.   

In subclause (2), the member for Wagin is calling for the court to give priority to those persons.  We cannot do 
that.  If it were possible to do that - that is, to have an identifiable victim - we would be dealing with these 
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matters in a different way.  No-one in government has a problem with the concept of hypothecation of the 
moneys that come through this legislation for victims of crime as a class, particularly those who are victims in a 
wealth sense rather than a physical sense; in other words, those who lose their monetary wealth rather than those 
who are afflicted by a crime of personal violence upon their bodies.  It requires proper drafting and care to work 
up a scheme of appropriate compensation.  I do not think this amendment provides that.  To be honest, the 
amendment would not work as a matter of practice because we would not be able to identify any victims.  If we 
were to try, it would be not only a difficult but also a lengthy process, particularly the way in which the 
amendment has been drafted.  Therefore, although the Government supports the sentiment that the member for 
Wagin has expressed in moving these amendments and considers that not only laudable but also something on 
which it should act with dispatch, I cannot support this amendment. 

Mr McGINTY:  The minister is wrong in the analysis he presented to the Chamber.  The minister said the 
inherent notion of unexplained wealth was that we do not know the source of the wealth.  That is nonsense.  All 
that the Bill requires is that the person who owns the wealth cannot establish on the balance of probabilities that 
it was lawfully acquired.  I have no doubt that that person would know exactly where it came from - who they 
robbed to get it, who they defrauded and how it came into their possession.  The point that has been raised by the 
member for Wagin is perfectly valid.  In this situation it is up to the Director of Public Prosecutions to choose 
which route to follow to recover the money.  I have no doubt that when the DPP looks at someone who has 
tainted money, he will choose the easiest route available to his office.  

Mr Prince:  I would not think so.  An identifiable victim or group of victims should use the path that will 
recompense them. 

Mr McGINTY:  That would involve prosecuting for theft and seeking an order of restitution; in other words, not 
using this legislation. 

Mr Prince:  Yes.  One would wind up achieving a criminal conviction against the criminal, for which he would 
be punished, as well as obtaining restitution for the victims.  That is by far the preferred option. 

Mr McGINTY:  It might be the preferred process, but it would not necessarily be the most successful. 

Mr Prince:  If that process did not work, one could try using the measure before the Chamber. 

Mr McGINTY:  The DPP's Office might think it is 95 per cent sure of a prosecution, but it would not be beyond 
any reasonable doubt because a 5 per cent doubt exists.  

Mr Prince:  Ninety five per cent is beyond reasonable doubt, although percentages should not be used in such 
matters.  One must be able to produce a prima facie case, plus.  

Mr McGINTY:  It must be plus an awful lot so that no doubt remains. 

Mr Prince:  It is no reasonable doubt. 

Mr McGINTY:  I put it to the minister another way:  When a constituent of someone’s wealth is tainted, to use 
the shorthand, it would be far easier to recover that money by putting the onus on the other side to prove that the 
person lawfully obtained that property.  It would be negligent for the DPP to risk losing a prosecution for theft or 
fraud when a far easier means is available to secure that money.  Before the minister shakes his head, he should 
acknowledge that nothing in the legislation suggests that the DPP could not do that.  The DPP could do so in 
such circumstances and then recover the money.  I give that illustration:  It is not inherent in the notion of 
unexplained wealth that one does not know the source of the wealth.  In many cases, one would know exactly the 
source.  However, one must prove beyond reasonable doubt that it was ill gotten or tainted.  Why not reverse the 
onus and have the person prove on the balance of probabilities that it was lawfully obtained?  The member for 
Wagin is correct:  The money should be paid back to the victim of the economic crime. 

Mr Prince:  When one has an identified victim, or even group of victims, I agree entirely.   

Mr McGINTY:  That is allowed under this provision relating to unexplained wealth.  People may well know 
from where the money came.  If it is known that a victim was defrauded of his money, he should be able to put 
up his hand and make claim for the money.  That is the issue that could, and no doubt would, arise under this 
provision.  It is not true to say that in all cases the Director of Public Prosecutions will proceed down another 
route, particularly when the evidence is such that he may not be able to establish his case beyond reasonable 
doubt in criminal proceedings; however, he could establish it by means of a reversal of the onus of proof.  That is 
at stake with this clause.  Therefore, I urge the minister to reconsider his opposition to the amendment. 

Mr PRINCE:  I am interested in the member's reasoning, but it is fallacious.  If the DPP and the police, which 
are agents of the State with vastly more resources available to them than those available to criminals, can 
produce evidence to satisfy a court at any level, including a jury, of criminal conduct beyond reasonable doubt, 
that is what should be done.  The criminal law is a set of statements of minimum standards of behaviour, not 
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maximum, preferred or best behaviour.  The person who breaks the minimum standard should be convicted and 
punished.  That is what criminal law is all about.  The Director of Public Prosecutions should and must apply 
that notion.  Frankly, I have had differences of opinion with Directors of Public Prosecutions, both present and 
past, regarding not taking on cases which I think should have progressed.  They backed off saying that the cases 
were not strong enough.  However, that is a professional disagreement.  The DPP must act in all cases with 
sufficient evidence.  He should go to court if he has a prima facie case, plus some more.  It is fine if he obtains a 
conviction, as that is what the system is about.  If one is able, as a result of a criminal conviction, to attach the 
wealth to a victim or group of victims, the court should, and does, make an order for restitution.  However, it is 
rare for that to be possible.  It should be increasingly possible with “economic crimes” - I like the member’s 
expression.  Most criminals are indigent, and it is pointless to pursue those matters.  However, economic crime 
presents a different exercise.  When there is no evidence to mount a criminal prosecution, but an individual has 
wealth which exceeds his income and there is reason to believe he has benefited from the proceeds of criminal 
activity, and it cannot be proved in any other way - 

Mr McGinty:  You do not even need that. 

Mr PRINCE:  In common parlance, I refer to the person or organisation “known” to engage in criminal activity 
for whom the evidence cannot be obtained to prosecute, yet the wealth exists.  One seeks to remove the motive 
for engaging cleverly in criminal activity.  One takes away the wealth by this means.  It is inherent that no 
identifiable victim or victims are involved.  Grubb is a classic example in the finance broker area, as he has 
pleaded guilty and has been sentenced:  If one could find wealth he obtained by defrauding his clients, whether 
they be investors, borrowers or whoever, one should be able to get an order for restitution. 

Mr Wiese:  Do you need to show that he obtained it by fraud if you can show that he has unexplained wealth? 

Mr PRINCE:  I use the example of a man who was prosecuted and convicted of stealing.  It may be possible to 
attach the one to the other.  My understanding last week - as corrected by the member for Fremantle - was that he 
is bankrupt.  Apparently he is not, but that is about to happen.  That does not matter.  Nothing could be done 
under this legislation, bankruptcy legislation or by any other means to satisfy the unfortunate people - many of 
whom are my constituents - who lost money as a result of trusting the man.  

It is inherent in the Bill that no identifiable victim or even class of victims is involved.  If there is, one should be 
able to use the proceeds obtained to compensate.  I have no problem at all with that proposition.  In fact, I prefer 
the proposition that victims of economic crime should be entitled to a state-managed compensation system.  We 
do not have one; we should have one.  The member for Wagin has provided the spur for this to be done, and I 
regret that the member will not be here to push it though next year.  I assure him that it will occur. 

Mr WIESE:  I will look over the minister's shoulder to make sure it happens. 

Although I understand the minister's comments, I would like to argue the concept of criminal benefit 
declarations, but the unexplained wealth matter arises first.  If the Director of Public Prosecutions institutes 
action to obtain an unexplained wealth declaration, he may be successful in putting a case before a court.  The 
minister and this Government have already voted out the previous amendment containing the mechanism to 
allow victims to show that they were victims and the extent of their losses.  Nevertheless, this amendment would 
allow victims to seek compensation if they believed their money was part of some unexplained wealth about to 
be confiscated from a criminal or from a person.  A great number of unexplained wealth declarations will be 
made against people who do not have criminal convictions and who are unable to prove their wealth was not 
crime derived.  It will be their responsibility to show that the wealth that the court must consider has been 
lawfully acquired.  Those respondents will be in court and be about to have their wealth confiscated, and a victim 
may be able to prove that part of that unexplained wealth was derived from the respondents’ criminal acts.  This 
mechanism will allow the victim to seek a share of the proceeds of the unexplained wealth about to be 
confiscated because of that person’s criminal activities prior to the money going to the State. 

I was alarmed when I heard the minister talk of compensation to victims.  The end result will probably be the 
same.  The point I make is that if proceeds from a person are to be confiscated, in this case from someone with 
unexplained wealth, and that person has not been able to prove to the court that the wealth was lawfully 
acquired, there will be a presumption that it has been unlawfully acquired.  If victims can prove to the court that 
some of that wealth is theirs, they should be able to have access to it.  That is what this amendment is all about.  
If there are insufficient funds to pay victims, they can be paid on a pro rata basis with funds split between them 
before the State gets any.  I am concerned about attacking the situation from the other end wherein a victim must 
seek a compensation declaration from the State, which would have confiscated the profits.  In that case a victim 
would go through a very similar process to that which exists now; that is, to take civil action against the State 
after the event.  It is very difficult to get courts to make restitution or compensation orders, which is why I 
propose this amendment to enable a victim to apply for compensation.  The minister has already acknowledged 
the reality that under this legislation no victim will take civil action.  My amendment would mean that victims 
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would not need to take civil action but would have an opportunity to go before a court to argue their case.  If the 
court accepts the arguments, compensation will be paid to the victims before the money goes to the Crown. 

Mr McGINTY:  I will illustrate how the amendment will work to compensate victims of criminals with 
unexplained wealth.  I give the example of the Bubbling Billy Tearooms at Capel in the State’s south west for 
this reason:  When this legislation was introduced, the Government made much of it when a statement - a 
political ploy rather than a factually-based statement - appeared on page 1 of The West Australian.  That 
statement said the legislation would be used to target finance brokers and their ill-gotten gains when they or 
others had been responsible for defrauding people. 

Mr Prince:  And anybody else. 

Mr McGINTY:  However, finance brokers were mentioned in The West Australian.  The minister saw a political 
problem with finance brokers rather than a political problem with proceeds of crime.  The Bubbling Billy 
restaurant is the scene of one of the greatest frauds perpetrated recently in this State.  Although it involved an 
amount of only $700 000, the audacity of what occurred in Capel was outrageous.  The victims of that economic 
crime are readily identifiable.  They are the elderly and trusting self-funded retirees who were induced into 
putting their money into that investment which was fraudulent from beginning to end.  This legislation will be 
used to deal with people such as finance brokers who will be asked to prove that the constituents of their wealth 
were properly obtained.  If a finance broker says that $100 000 was commissioned from that deal in Capel, it was 
not properly obtained because it was fraudulently obtained.  Nonetheless, in these circumstances the Director of 
Public Prosecutions could subject that finance broker to an examination and put the onus on the finance broker to 
prove that it was properly obtained.  If the finance broker identified that, for example, $100 000 of his wealth 
came from that particular deal, I cannot see why that component of his wealth that has been identified in that 
way cannot be paid back to the victim if he cannot prove he lawfully obtained it.  I am putting the issue in terms 
as simple and practical as I can, and it is a situation that will arise time and again under this legislation.  Whether 
that person is also charged with fraud and whether a judge decides to exercise his or her discretion and make a 
restitution order is, for these purposes, irrelevant.  When a process is initiated under this legislation to identify 
unexplained wealth, it is mandatory for the court to apply it; the judge will have no discretion.  In those 
circumstances it would be a travesty of justice - and also a political travesty - not to return payments to the 
victims of that economic crime.  It is a travesty that when this legislation was first introduced, it was trumpeted 
as the device that would be used to deal with errant finance brokers who would be brought to justice under it.  I 
am sure all members recall the page 1 lead in The West Australian.  The Government may not have been serious 
when it made that point.  It may never have intended to use the legislation with full vigour against finance 
brokers because when it is used against a finance broker in the circumstances I have just described, the 
Government will not agree for it to be used to compensate the elderly investors who lost their money through the 
fraudulent activities of that finance broker. 

In those circumstances the legislation could be used in that way and who will benefit from the crime at the end of 
the day?  The State will be the beneficiary of the fraudulent activities of finance brokers and the money will not 
be paid back to people who have adopted a particular lifestyle and taken a particular philosophical approach to 
life; that is, to be independent and to not rely on social security in their retirement years.  However, this 
legislation will prevent those people from being compensated.  That would not be the case if the member for 
Wagin’s amendment were approved. 

Mr PRINCE:  The example given by the member for Fremantle is completely and utterly erroneous.  If 
unexplained wealth in the hands of a finance broker can be traced to innocent investors who have been 
defrauded, that is crime-derived property and can be proved to belong to someone else.  It is not part of the 
finance broker’s property and in the context of an unexplained wealth application it is not unexplained wealth. 

Mr McGinty:  Yes, it is.  Look at your own definition, minister. 

Mr PRINCE:  It is not unexplained wealth as it is able to be traced and it is not his. 

Mr McGinty:  Yes, it is. 

Mr PRINCE:  No, it is not.  If it has been obtained by fraud, it is not his. 

Mr McGinty:  I don’t think you are right. 

Mr PRINCE:  Graeme Grubb was charged and convicted of stealing; that which he stole is not his.  If one can 
find to whom it belonged, one can give it back to them. 

Mr McGinty:  It was recently dealt with. 

Mr PRINCE:  Yes.  I am sorry.  The member is making the usual wild accusations, and they just do not hold up 
on any form of analysis.  I will come back to the member for Wagin’s intelligent points about the concept of 
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compensation.  His amendments deal with a hypothecation of unexplained wealth to a victim.  If the two can be 
connected, it is not part of the respondent’s wealth.  If it can be shown that that part of what was unexplained 
wealth is now explained and it belongs to that victim, then it is crime derived.  It will come back, and it is not 
part of unexplained wealth.  If, under the member’s scheme, we are able to compensate some people who are the 
victims of crime because we are able to find a criminal who has unexplained wealth, what about all those 
situations in which we are never able to find somebody with unexplained wealth?  Those people will miss out.  
That is dealing with people unevenly and wrongly.  We should have a scheme that deals with victims of 
economic crime, as well as victims of personal crime.  I remind the member that the Criminal Injuries 
Compensation Act does that.  Whether or not anybody is ever identified as being the person who assaulted a 
victim, the victim is entitled to compensation.  The same principle should apply here with regard to victims of 
economic crime.  Whether or not a victim is able to identify the person who committed the economic offence 
against him and deprived him of his wealth, and whether or not the person who did that has any wealth to be got 
at, the victim should be entitled to some form of compensation.   

If we are to have an economic crime compensation system, it should deal with all victims of economic crime, not 
just those - this is the intent of the member’s amendment - who can find a connection between themselves, their 
loss and that other person who has what was unexplained wealth, but which is now partly explainable by reason 
of its being the proceeds of crime.  I am sorry; the analysis does not make this hang together.  We should be 
working up a proper model set of systems, procedures and legislation to deal with the matters about which we 
are talking.  The member has raised, and I have amplified, one aspect of that.  Do we then talk about a 
compensation system, for example, that deals with a victim of economic crime within the boundaries of this 
State when the offence occurred outside this State?  That is conceivable.  The classic example is Nigeria.  I saw 
that somebody in Kalgoorlie got stung for $30 000.  How people can still get stung with these things defeats me, 
but that is beside the point.  Should those individuals be eligible to apply to an economic victims of crime 
compensation fund, for want of a better way of describing it?  They are here; they are citizens of this State; they 
pay their taxes, presumably; and they are the victims of a crime perpetrated against them here, but by somebody 
who is on the other side of the world in a different country.  We would never be able to get at them.  They are 
some of the aspects raised by this whole question which need to be worked through. 

I make the point again that the Internet is used by economic criminals.  There have been a number of examples 
in this State of police here cooperating with police from other jurisdictions.  We must address these issues and 
work out what this Parliament will do for the citizens of this State, whether the crime is committed on them by 
somebody here or by somebody from somewhere else. 

Mr WIESE:  All I can say is, God help us if we go down the route that the minister has just espoused in seeking 
to put in place a compensation scheme.  If we go down that route, it will never happen.  If the minister puts up a 
scheme whereby the State will recompense everybody who can show that he or she has been a victim of crime, it 
will never happen.  The minister will be writing an open cheque to any victim of crime who wants to come to 
this State and say that he has been a victim and that he has lost 10 grand, five grand or a million, because the 
State will recompense him.  

Mr Prince:  We do that now in relation to crimes of violence. 

Mr WIESE:  That will never happen.  I hope that after I have left the Parliament, a good select committee will 
look at this issue and that it will quickly walk away from the proposal being put forward by the minister.  

Mr Prince:  I hope it does, but it needs to examine the issue and to think through these things. 

Mr WIESE:  It needs to examine a concept whereby a victim can come before a court, prove that he has been a 
victim of crime and prove the extent of his losses.  When the State is confiscating moneys from a person who has 
not been able to show that he has those moneys lawfully - that is what we are talking about here; we will deal 
with crime-derived property and criminal benefits later on - the court will presume that that person has 
unlawfully obtained those moneys.  If a victim can make out his case and prove the extent of his losses, before 
the court takes away the criminal property or unexplained wealth and gives it to the State, the victim should get 
the first slice of the cake.  That is what we are talking about.  The minister is saying that we will not be able to 
do that and that we will not be able to use unexplained wealth.  I am saying to the minister that there will be 
many cases in which there will not be an attempt by the Director of Public Prosecutions to seek a criminal 
benefits declaration or a crime-derived property declaration.  The only mechanism that he will use will be this 
mechanism of an unexplained wealth declaration.  The minister and I know people who have huge unexplained 
wealth - they have properties in Leederville, Northbridge and Fremantle - and there is no way that they would 
ever be able to prove that they lawfully acquired the wealth to obtain those properties.  Under my amendment, 
when the court comes to that conclusion and is about to make an order to confiscate the property and the 
unexplained wealth that that person has, if a victim comes forward and is able to show the court that he has been 
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a victim of that person, and on that proof requirement that we are putting in place it is more likely than not that 
he has been a victim and has suffered a loss as a result of the activities of the person against whom the 
unexplained wealth declaration is to be made, the court may order that that victim receive moneys before the 
State receives money.  That is what my amendment is all about.  I accept that the minister and the Government 
will reject it.  I believe that what they are doing is absolutely wrong.  They are totally ignoring the victims.  They 
are ignoring the best opportunity that this Parliament has ever had to overturn the great injustice that is done to 
victims of crime in our courts under the system of law in this country.  This is the first and the only opportunity 
that we have had to overturn that system and to put in place something that will ensure that victims have some 
account taken of their needs and their situation.  The Government will reject that.  That is a tragedy, but I accept 
where the numbers stand.  

Mr McGINTY:  The minister has been at pains to say that where there is an identifiable victim, the appropriate 
course for the DPP’s office is to deal with the property as being crime derived, and therefore use those 
procedures contained in this legislation.   

Mr Prince:  If part of the unexplained wealth can be identified as belonging to an individual, it is not 
unexplained. 

Mr McGINTY:  The minister does not yet grasp the concept of unexplained wealth. 

Mr Prince:  I do. 

Mr McGINTY:  No, he does not.  It is by two mechanisms.  The first is the reversal of the onus of proof, and the 
second is the notion of “lawfully obtained”.  It is something that the defendant must prove to the court he 
lawfully obtained.  It has nothing to do with secrecy, uncertainty or not knowing; it has everything to do with 
what the defendant can establish to the court. 

Mr Prince:  Yes, but the DPP must be able to bring evidence. 

Mr McGINTY:  Tell me what evidence the DPP needs to bring. 

Mr Prince:  We have been through this.  Where were you? 

Mr McGINTY:  No, the minister is wrong.  

Mr Prince:  No, I am not.   

Mr Wiese:  The minister totally misunderstands the whole concept of this legislation.  

Mr Prince:  No, I do not. 

Mr McGINTY:  I do not think the minister has applied his mind to this Bill.  He cannot get something like this 
so fundamentally wrong.  He should ask his advisers.  Unexplained wealth is crystal clear.  It is something 
which, on the balance of probabilities, a defendant cannot establish was lawfully obtained.   

Mr Prince:  If the Director of Public Prosecutions brings an application with no evidence, and the respondent has 
an explanation, then that is the end of the case.  The DPP just lost; the DPP is a fool.  The DPP should bring 
evidence that would enable a judge to say after hearing both sides that on the balance of probability, it is more 
likely than not a case of unexplained wealth. 

Mr McGINTY:  Where is the onus?  Who has to bring the evidence to establish it in order to win their case?  It is 
the defendant. 

Mr Prince:  The respondent has to negate it. 

Mr McGINTY:  It is the reversal of the onus of proof.  The minister does not seem to understand that that is what 
has to be done.  Under this legislation, there is no onus on the DPP to bring any evidence whatsoever. 

Mr Prince:  If the respondent fronts up with an explanation and there is no evidence to contradict it, what is the 
court bound to do? 

Mr McGINTY:  If on the balance of probabilities, or more likely than not - 

Mr Prince:  If there were no evidence other than the evidence of the respondent, the court would be bound by, 
and in favour of, the respondent.  That would be crazy.  The DPP must bring evidence. 

Mr McGINTY:  Not necessarily. 

Mr Prince:  Well, the DPP will lose if it does not. 

Mr McGINTY:  In the cases that the minister and the member for Wagin raised, where it cannot be demonstrated 
that the wealth was lawfully obtained - 
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Mr Prince:  The massive amount of cash in the cupboard might be the only one.  The evidence the DPP would 
bring is the cash.  That is it. 

Mr McGINTY:  The Minister is misleading the Chamber when he says that nobody knows where this notion of 
unexplained wealth came from.  It is not true.  It is simply the onus on the defendant to prove that the wealth was 
lawfully obtained.  That is a different notion from the uncertainty or the lack of knowledge that we are talking 
about here, and I think the minister is - 

Mr Prince:  I think you are yet to be right in any litigation. 

Mr McGINTY:  Maybe that is right, but you are profoundly wrong on this. 

Mr Prince:  I do not think so. 

Mr McGINTY:  The minister is.  All he need do is go to the definition of “unexplained wealth”, and he does not 
even seem to have read that.  Let me put this question to the minister:  He says that crime-derived wealth cannot 
be treated as unexplained wealth; where in this legislation does it say that?  The minister cannot answer that 
question, and that is why he is wrong. 

Mr WIESE:  When I sat down last time I basically made up my mind that I would not batter my head against a 
brick wall any longer.  However, having heard the minister’s response, I am prepared to batter my head once 
more because the whole basis, the real guts of this legislation, is embodied in the concept of unexplained wealth.  
That concept is the real key to the successful operation of this legislation; it is the mechanism that police, 
government and law enforcement officials have been looking for to deal with those people who have 
successfully avoided prosecution for years in this State and right around Australia.  If these people cannot be 
dealt with by recording criminal convictions against them, and hence the latter mechanisms of crime-derived 
property cannot be used.  If the criminal benefit substitution mechanisms cannot be used, that leaves the most 
powerful part of this legislation; namely, the concept embodied in this area we are talking about - unexplained 
wealth.  Unexplained wealth is the concept that will bring to book all those people we have previously not been 
able to touch.  It has been successful in the United States and to a lesser degree in New South Wales.  It is the 
concept that will make this legislation work, and I am absolutely sure the DPP will use this mechanism to deal 
with those people in this State who, for years, we have not been able to touch for the criminal activities in which 
they were involved, even though the minister and I and everybody else in this State knows that they are involved.  
That is why this area is so absolutely critical.  The minister’s response to the member for Fremantle last time 
was, quite frankly, belittling and unworthy of him.  He knows and I know that there will not be a situation where 
the DPP goes before a court without any evidence or anything of that nature, because part 5 of this legislation is 
the most powerful mechanism to be put in place in this State to ascertain the extent of unexplained wealth.  The 
legislation will enable the DPP to go into the banks and any financial institution to get any computer records or 
anything of that nature that he wants.  He will be able to go behind every door under a complete veil of secrecy 
to ascertain the extent of a person’s wealth and to ascertain how that person got that wealth.  If that person 
cannot show the DPP how he got it, the next step will be for him to go before the court.   

The construction of this legislation is all the wrong way around.  To get a real understanding of this legislation, 
we should deal with all those mechanisms first and then finish with the confiscation process and everything else 
at the end.  In that way the legislation could progress logically and sensibly.  However, the minister has drawn up 
the legislation and we will not be able to change that.  The reality is that the DPP will have previously 
unavailable powers to ascertain whether there is unexplained wealth.  He will have huge powers to require the 
person who is being processed to show how he got his wealth.  If that person is unable to provide a satisfactory 
explanation to the DPP, it will be the end of that process, not the beginning of it.  The DPP will not go before a 
court without evidence; he will go before a court and will show the judiciary very clearly that the criminal, the 
person who is being processed, has not been able to explain this quantum of his wealth, and the DPP will ask the 
court to take it away.  That is what this legislation is all about and it will work.  This is the key to it.   

Mr PRINCE:  What The member for Wagin said is quite correct.   

Mr PENDAL:  The members for Wagin and Fremantle are absolutely correct.  However, let me use my own 
terminology.  By statute of this State, we are lowering the hurdle over which officialdom - prosecutors and the 
judicial system - must jump in order to achieve some sort of victory over a private individual.  It is not my role 
or my desire to be an advocate for the drug runners or the drug barons who have been referred to so often in the 
course of this debate, or the paedophiles who were referred to in the course of the debate a year or so ago.  There 
is a common thread between those situations.  As I outlined last year, Family and Children's Services - not a 
magistrate, not a court of law, and certainly not a judge - made judgments about people who had not been 
convicted of anything.  The department did that frequently, and I have seen correspondence relating to those 
judgments.  The wording it uses is designed to give the impression that some sort of judicial adjudication took 
place.  Family and Children's Services advises people that the person concerned has had allegations of 
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paedophilia against him or her substantiated.  Substantiated by whom?  Normally we leave that to a court of law; 
however, in those cases, the hurdle has been lowered so that Family and Children's Services does not have to 
jump the higher hurdle and go to a court of law and win a case.  I have read correspondence in which a person is 
effectively accused, but not in a way in which he or she can answer the accusation.  The person has no chance to 
appear in a court of law before a magistrate, accompanied by a solicitor, to deny a charge.  A judicial officer 
does not make a decision on whether that person is guilty. 

Mr Prince:  They are effectively convicted. 

Mr PENDAL:  They are indeed, and that person is penalised beyond that.  Correspondence is sent by Family and 
Children's Services to prospective or actual employers.  In the case brought to my attention, a person whom I 
believed to be innocent of a charge had a letter sent to an employer stating that the charge had been 
“substantiated”.  It has not; it is a nonsense, it is a lie, and it is an insult to that well-worn principle that others 
must prove a person's guilt, and a person does not have to prove his or her innocence. 

The issue before the House has been argued strenuously and vigorously from the word go by the member for 
Wagin, the member for Fremantle and others, including me.  Notwithstanding the fears of the Director of Public 
Prosecutions that guilty people are getting away with almost murder, it is still too low a place for the bar in the 
hurdle to be placed for what might be achieved from it.  Therefore, if we proceed with this without even some of 
the safeguards sought by the member for Wagin or the amendment moved by the member for Fremantle last 
Thursday, we shall put ourselves in a position in which we are derelict in our duty.  I do not want to be in that 
position.  It is wrong.  The hurdles are placed at that height for good reason, and they should remain there. 

Mr McGINTY:  I asked the minister a question earlier which he has not answered. 

Mr Prince:  If I omitted to answer a question, I am sorry. 

Mr McGINTY:  The question was very simple.  In which clause does this legislation prevent crime-derived 
property being dealt with under the heading "Unexplained wealth"? 

Mr PRINCE:  There is no direct statement to that effect in this legislation.  However, clause 12(1) provides that 
the court must declare that the respondent has unexplained wealth if it is more likely than not that the total value 
of the person's wealth is greater than the value of the person's lawfully acquired wealth.  Clause 12(2) refers to a 
constituent of the respondent’s wealth.  The provisions are written in such a way that wealth obviously means all 
sorts of things - cash, property and so forth - owned by the respondent.  If it is crime-derived property, it is not 
owned by the respondent, because people cannot gain property by reason of stealing it from someone else.  They 
may have possession of the property but they do not own it, and it cannot be their wealth.  It is inherent in the 
concept of unexplained wealth that if a connection can be shown between this wealth and that victim or victims, 
it ceases to be unexplained wealth. 

Mr McGINTY:  I have one more salvo to fire across the minister's bow. 

Mr Prince:  You have not hit it yet. 

Mr McGINTY:  I am not trying to; I want the minister to explain how this works.  The minister just said that 
crime-derived property cannot be owned by the criminal. 

Mr Prince:  That is right. 

Mr McGINTY:  Why is it a constituent of the criminal's wealth under clause 16 of this legislation?  The minister 
is wrong; he has been misleading us for the past hour on this matter. 

Mr PRINCE:  The crime-derived property clearly can appear to be owned by a person as against the whole 
world, unless it can be proved that that is not the case.  Thanks to the amendment moved by the member for 
Wagin, we have been postulating and arguing about whether the criminal benefit can be linked to the victim.  As 
soon as that can be done, it ceases to be unexplained wealth. 

Clause put and a division taken with the following result - 
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Ayes (19) 

Mr Bloffwitch Dr Hames Mr Masters Mr Shave 
Mr Board Mrs Holmes Mr Omodei Mr Sweetman 
Mr Cowan Mr Johnson Mr Osborne Mr Trenorden 
Mr Day Mr MacLean Mrs Parker Mr Tubby (Teller) 
Mrs Edwardes Mr Marshall Mr Prince  

Noes (15) 

Ms Anwyl Dr Edwards Ms McHale Mrs Roberts 
Mr Brown Mr Grill Mr Pendal Mr Wiese 
Mr Carpenter Mr Kobelke Mr Riebeling Mr McGowan (Teller) 
Dr Constable Mr McGinty Mr Ripper  

            

Pairs 

 Mrs van de Klashorst                  Mr Thomas 
 Mr Ainsworth                  Dr Gallop 
 Mr Baker                  Mr Cunningham 
 Mr Bradshaw                  Mr Marlborough 
 Mr McNee                  Ms Warnock 
 Mr Minson                  Ms MacTiernan 
 Mr Nicholls                  Mr Bridge 

Clause thus passed.  

Clause 15 put and passed.   

Clause 16:  Criminal benefits declarations - crime-derived property - 
Mr WIESE:  What constituent of the respondent’s wealth must it be before an item can be declared to be a 
criminal benefit?  Let us use the example of a $100 000 house.  If the Director of Public Prosecutions can show 
the court that $100 of the price of that house came from a criminal benefit is that sufficient to trigger the total 
confiscation of the house?  

Mr PRINCE:  Let us go back to the beach house example that we debated earlier.  If one owns half the beach 
house, it is no more and no less than half the beach house.  

Mr McGINTY:  I seek an informed explanation of possible conflicts between the provisions of clause 16 and 
clause 145.  Clause 145(1)(a) provides that a criminal benefit is something that has been derived directly or 
indirectly from a person’s involvement in the commission of a confiscation offence.  Clause 145(1)(b) provides 
that it must be something that was not lawfully acquired but it also requires the person to have independently 
committed a confiscation offence.  

Mr Prince:  Stealing and receiving is a simple example.  

Mr McGINTY:  It may be that the offences are not even related.  If someone has been involved in the 
commission of a confiscation offence -  

Mr Prince:  Stealing is a classic.  

Mr McGINTY:  Yes.  However, clause 145(1)(b) does not appear to link the acquisition of the wealth to the 
commission of that offence.  Paragraph (b) refers to the person who has been involved in the commission of a 
confiscation offence and any wealth that was unlawfully acquired, whether or not the property, service, 
advantage or benefit was acquired as a result of the person’s involvement in the commission of the offence.   

It seems that to satisfy the requirement of acquiring a criminal benefit one must have been involved in the 
commission of a confiscation offence and that either one’s wealth was derived from that or it was not.  Under 
clause 16(1)(c) the respondent is said to have acquired a criminal benefit if the wealth was wholly or partly 
derived or realised, directly or indirectly, as a result of the respondent’s involvement in the commission of a 
confiscation offence.  One seems to link the wealth to the confiscation offence and the other does not.  Can the 
minister explain this difference in approach between these two clauses, which can only prove to be confusing.  I 
see nothing in subclauses (2) and (3) of clause 16 that ameliorates that different approach.  I cannot see the 
reason a different approach would be adopted in clause 145 from that which is adopted in clause 16.  If there is 
one, will the minister explain it, otherwise we have a problem? 
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Mr PRINCE:  The member for Fremantle is right in the way he has interpreted clause 16(1)(c); there is a 
connection.  Crime-derived property flows from a confiscation offence.  The criminal benefit in clause 145(1)(a) 
is similar.  Clause 145(1)(b) is an attempt to ensure that if there is a confiscation offence we can still get at a 
person’s wealth even if there is no connection.  My advisers give me the example of someone who sells drugs on 
behalf of someone else for which the pay-off is a holiday.  That is a service received.  Is that direct or indirect?  I 
would have thought there was a linkage.  A story may be sold that may have nothing to do with the confiscation 
offence.  Chopper Reid is an example, but I have not seen the film and only go from the critiques I have read in 
the newspaper.  If someone commits a criminal act and writes about it and, tabloid journalism being what it is, is 
paid for it, one would want to secure the wealth acquired from otherwise perfectly lawful means.  

Interestingly, I am advised that when someone has received a certain amount of drug money that enables that 
person to pay certain living expenses, and with lawfully-acquired income that person pays off a mortgage more 
quickly than would otherwise be the case, he or she winds up with a benefit.  The ownership of the property 
increases from lawfully-acquired income, but only because that person has lived off funds derived from an 
illegal act. 

Mr McGINTY:  Assuming that that point is correct, the differences in definition between clauses 145 and 16 
means that the court will not be empowered under clause 16 to deal with someone when that connection is not 
involved.  I cannot put it more simply.  That is the problem with the two approaches.  One defines it broadly, but 
disempowers the court from dealing with it. 

Mr Prince:  You’re saying that it is mutually contradictory; that is, as clause 145(1)(b) is not expressly stated in 
clause 16, the court can take no cognisance of it. 

Mr McGINTY:  Exactly. 

Mr PRINCE:  My adviser indicates that clause 145(1)(a) has the magic “or” at the end of the paragraph.  
Therefore, it is either-or and catches one or the other.  My advice is that it would still be operable under clause 
16. 

Mr McGinty:  How? 

Mr PRINCE:  The draftsperson has looked at it carefully, and I am advised that no limitation applies on the 
ability of clause 16 to operate on crime-derived property.  Clause 16 is not dependent on clause 145 for a 
definition.  That is a clear statement.  Clause 145(1)(b) is interesting.  Can we have time to think that through?  
We can have an answer before we reach that clause. 

Mr McGinty:  I do not mind which way it is done as long as it is clear.  The minister may need to amend clause 
16 to give full effect to clause 145. 

Mr PRINCE:  I am not sure about that aspect, which will test my advisers for a while. 

Mr WIESE:  Clause 16(2) refers to a conviction being achieved if prime facie evidence -  

Mr Prince:  No.  “Conclusively presumed” is exactly what it means.  There is no argument - that is it. 

Mr WIESE:  That is my point.  This process is triggered if a conviction is made.  Must there be a conviction for 
the criminal benefits area to operate? 

Mr PRINCE:  The member is right:  If a conviction for a confiscation offence takes place, that is it and, as the 
member for Fremantle said, it is all over and one carries on with the seizure of the property.  If a conviction has 
not occurred, it is up to the Director of Public Prosecutions to show, more likely than not, that the wealth was 
acquired by criminal means.  In other words, a form of proof to civil standards must be achieved in court before 
the criminal benefit declaration and the seizure can occur.  

Mr McGINTY:  Putting it loosely, it is like a criminal trial when the standard of proof is the balance of 
probabilities rather than beyond reasonable doubt. 

Mr PRINCE:  In many respects, yes.  I can envisage a situation in which that would apply.  I can more envisage 
a situation that relates to the nature of the definition of “accomplice” or “party to an offence” in the Criminal 
Code, which is a rather narrow group of people.  One can charge a narrow or small group for knowingly being 
involved in stealing.  However, there may have been others who were not principal offenders and were not 
parties to the offence - our criminal law understands that - but who were involved in the commission of a 
confiscation offence under this legislation and who derived a benefit. 

Mr McGinty:  That would not involve a notion of clause 16. 

Mr PRINCE:  The classic example is where men sit around, plan these things and go off and do them.  The 
women know about them but do nothing.  In the criminal law definition, they are not parties as they have been 
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passive and have done nothing active.  However, they are involved in that they have knowledge of the offence, 
perhaps facilitated it and received a benefit.  I am talking in the broadest terms rather than in narrow terms.  
Other examples are of a parent and child where the parent is involved in drug dealing or members of an outlaw 
motorcycle gang that have people hanging off them who are not criminally responsible under our criminal law 
but are involved and received a benefit. 

Mr WIESE:  I want to clarify this in my own mind as in the past four to five days the minister has given different 
interpretations of the extent of the property that can be confiscated.  I return to the example of the $100 000 
house.  I am not referring to the example the minister gave of the $100 000 house in which another person has 
some money invested.  I am referring to a $100 000 house in which $1 000 can be directly shown to be from the 
result of crime in which the person has been involved, so that the criminal benefit in the house is $1 000 of 
$100 000.  Does that house then become totally confiscable? 

Mr Prince:  No. 

Mr WIESE:  Is the person then required to front up with $1 000 which would cut out the criminal benefit that the 
person derived? 

Mr PRINCE:  For the purposes of a criminal benefit declaration it will be one one-hundred thousandth of the 
value of the property as that is the interest that the person has in it. 

Mr WIESE:  I wish the minister had gone on to say that the criminal must front up with $1 000 or the house will 
be either frozen or sold. 

Mr Prince:  It could be. 

Mr WIESE:  The Director of Public Prosecutions or the court must receive $1 000 from the criminal to remove 
the criminal benefit. 

Mr PRINCE:  In summary that is it - the court must get the $1 000 out of the criminal.  How that happens will 
depend on the circumstances of the case and it may be that the house will wind up being sold.  In the member for 
Wagin’s example, which is a little theoretical, it is unlikely that the house would be sold as presumably there 
would be something else which could be got at to produce that $1 000. 

Mr WIESE:  I make that point as I am keen to have the unexplained wealth put up in lights as being the major 
mechanism whereby these criminals will be got at. 

Mr Prince:  Yes, it is. 

Mr WIESE:  The minister has spelt out that as only $1 000 of the $100 000 can be ascertained as criminally 
derived, that is all that can be taken away. 

Mr Prince:  That is right. 

Mr WIESE:  The unexplained wealth declaration provides the weapon to take all the unexplained wealth, not just 
a small amount that can be nailed to a particular offence. 

Mr Prince:  That is not unexplained wealth. 

Mr McGINTY:  Can the minister explain why, in light of the answer he has just given in relation to criminal 
benefits, only that part of the property which was criminally derived is confiscable?  However, when one deals 
with crime-derived property, the whole of the property is confiscable, not just the part which is criminally 
derived. 

Mr PRINCE:  It is.  There are two different concepts.  One is a benefit that has been derived as a result of 
criminality; the other is an actual thing that has been derived from a criminal act and is able to be followed.  That 
is the way in which we can wind up with two different results.  If the house is crime derived, we can take the 
whole house. 

Mr McGinty:  Even if only $1 000 is crime derived? 

Mr PRINCE:  Yes. 

Mr McGinty:  If there is a criminal benefit in the same circumstances, you only get $1 000? 

Mr PRINCE:  Yes. 

Mr McGinty:  Why? 

Mr PRINCE:  Either way the innocent person will wind up having his or her share protected. 

Mr McGinty:  Not in crime-derived property. 
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Mr PRINCE:  No, the innocent person will get his or her share. 

Mr McGinty:  Is there an amendment to that effect? 

Mr PRINCE:  Yes, it has been on the Notice Paper for some time.  As a result of the debate on Tuesday last 
week, we had a meeting on Wednesday where I said that a series of amendments would be made arising from 
debate on the protection of an innocent third party. 

Mr McGinty:  I take your point that innocent parties will be protected in either situation but why confiscate the 
lot in one case and not in another? 

Mr PRINCE:  The member for Fremantle’s concept of tainting is not a bad one.  If a benefit has been acquired as 
a result of criminality, whereas tainted wealth appears as something such as a house, car or whatever, and we 
take the whole thing the subject of the benefit, obviously we will look after innocent third parties.  We will take 
the whole thing as it has been derived as a direct result of criminal activity.  There is a step or two in between 
that and the criminal benefit situation.  Conceptually that is the way I regard it; and my advisers, strangely, agree 
with me. 

Clause put and passed. 

Clause 17:  Criminal benefits declarations - unlawfully acquired property - 
Mr WIESE:  This clause probably covers some of the issues that I have been trying to ascertain and goes to the 
question of whether there must be a conviction.  I believe the minister said it is not absolutely essential for there 
to be a conviction. 

Mr Prince:  It is not essential. 

Mr WIESE:  A declaration must be made that the respondent has acquired a criminal benefit if it is more likely 
than not that the property was unlawfully acquired.  That is probably spelt out in subclause (2). 

Mr Prince:  That is right. 

Mr WIESE:  Must the Director of Public Prosecutions or the court show a direct link between the property to be 
confiscated and a crime or supposition of crime?  This clause basically states that a person must prove the wealth 
was not derived from the commission of a confiscation offence.  I am trying to establish a linkage between the 
property to be confiscated - the minister said an offence need not be proved - and the benefit that the criminal 
must prove was lawfully acquired.   

Mr PRINCE:  The member for Wagin’s interpretation of clause 17(2) is correct.  If there is a conviction, the 
situation is clear.  If there is no conviction, but it is more likely than not that the respondent is or has been 
involved in the conviction of a confiscation offence, it is then presumed that the property, service, advantage or 
benefit was not lawfully acquired.  I suppose the classic example is the wife or spouse of the recidivist criminal. 
As I said in answer to the member for Fremantle, the spouse is not involved as a party to an offence in the way in 
which that is understood and defined in our criminal law, yet that spouse has been involved in the commission of 
a confiscation offence and has probably derived a benefit over a period.  That is a fairly classic situation that can 
apply not only to the criminal couple, where one is the recidivist criminal and the other gets a benefit from living 
with him, but also to the outlaw motorcycle gang, where the group is much bigger.  Some members of the group 
are interested only in the booze and sex side of being members of the gang, but they are members of the group - 
the association, presumably - and nonetheless derive a benefit; and some of the others are far more actively 
involved in the criminal side of things.  One will be able to say that those people have been involved.  If the 
court says that it is more likely than not that they have been involved, that is it; we are able to take the benefit 
they have received and continue to receive as a result of being members of that group. 

My adviser points out to me the example I used a while ago of the quarter of a million dollars cash in the 
cupboard; otherwise, the house and the contents thereof are able to be explained legitimately by the activities of 
the individuals who live there.  The amount of income they have reasonably translates into that standard of 
accommodation, etc, but the quarter of a million dollars does not.  Another way of getting at the quarter of a 
million dollars is to say that there is a benefit in that case, and it is more likely than not that the respondent has 
been involved in the commission of a confiscation offence giving rise to that amount of money.  The respondent 
must prove otherwise.  That is the simple case and, as I said, it arises out of a factual situation in New South 
Wales - at least one of which I know - involving that amount of money.  That would be able to be dealt with 
under this clause as well as under the unexplained wealth provisions.  One can pick and choose which way one 
goes. 

Clause put and passed. 

Clause 18:  Limitations and ancillary orders - 
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Mr McGINTY:  Again, I ask the minister to provide an explanation.  Paragraphs (a), (b) and perhaps even (c) of 
subclause (1) seem to relate to the property.  Once the property has been dealt with under this Bill, it is then 
immune from any further orders. 

Mr Prince:  That is right. 

Mr McGINTY:  I pose this question:  If No 1 St Georges Terrace - I do not know which building that is - were 
subject to a confiscation order - 

Mr Prince:  I have no idea which end of the terrace that is. 

Mr McGINTY:  It does not matter.  We could use any property as an example. 

Mr Prince:  I think it is the Duxton Hotel.  It used to be the tax office. 

Mr McGINTY:  That is perhaps appropriate.  Take any address.  If 10 years down the track it comes into the 
hands of a criminal or it constitutes a criminal benefit in the hands of a different person, does what is written in 
clause 18 continue the immunity in respect of that property?  It seems that it does, and I do not think that is what 
is intended. 

Mr PRINCE:  It is the case that when the property has been taken by the State and is then, in the case of a 
building, sold, so that title passes to some other individual, another criminal benefits declaration in relation to 
that property cannot be brought because it has been seized. 

Mr McGinty:  It is really a declaration in relation to that property in relation to that person, is it not? 

Mr PRINCE:  Yes, it is.  Clearly, if 10 or 20 years later the property again becomes a criminally derived benefit, 
it should be able to be dealt with a second time.  Is the member talking about only paragraphs (a) and (b) of 
subclause (1), or is he talking about paragraph (c) as well - all three? 

Mr McGinty:  I think it could apply to paragraph (c) in a marginal sense, but it certainly applies to paragraphs (a) 
and (b). 

Mr PRINCE:  My adviser is making the point regarding paragraph (c) that it is a declaration against the 
respondent, so clearly it is personal to that individual. 

Mr McGinty:  In which case it would not apply to paragraph (c).  The minister is right. 

Mr PRINCE:  I think paragraph (c) is not an issue.  The court is not to make a criminal benefits declaration if (a) 
a declaration has already been made and (b) the wealth has been confiscated. 

Mr McGinty:  If we take those words at the end of paragraph (c) and put them as controlling provisions at the 
beginning, there would not be a problem. 

Mr PRINCE:  I think that is what would happen.  That must be the proper interpretation, otherwise we could 
wind up with an absurd result. 

Mr McGinty:  Yes, but I do not think that is what it says. 

Mr PRINCE:  The member has raised a point that my advisers will look at.  Their strong view is that it is not a 
problem, because the process of seizure to the State and then re-alienation back into the commercial world 
means that the property is prevented from being seized again once it has been seized.  However, having been put 
back into circulation, as it were, it is then capable of being seized another time.  I am told that, read in context, 
that is what the court would find, and I think that is probably correct.  Maybe there is a job for parliamentary 
counsel. 

Mr WIESE:  I move - 

Page 11, after line 11 - To insert the following - 

(3) Before finalising a criminal benefits declaration the court is to - 

(a) endeavour to identify by all possible means those who have suffered direct 
financial loss from the activities of the respondent or respondents who are 
the subject of an application for a criminal benefits declaration; 

(b) provide every possible opportunity for those identified as a result of 
subsection (3)(a), or for others not identified by the court who believe they 
meet the criteria laid out in subsection (3)(a), to put their claim and to 
provide evidence of the value of their direct financial loss to the court; 

(c) assess the value of the direct financial loss suffered by each of those persons 
whom the court has identified as having suffered a direct financial loss. 
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These are the same words that I moved previously in my amendment to clause 12.  When we were dealing with 
clause 12, we were talking about unexplained wealth declarations.  In this case we are talking about a criminal 
benefits declaration.  The issue that I am trying to push has a great deal of relevance in relation to a criminal 
benefits declaration - a much clearer relevance than it perhaps had in the case of the unexplained wealth 
declaration.  If we are able to show that a criminal has benefited from a crime against an innocent victim, if this 
amendment were accepted, that innocent victim has a mechanism by which to go to the court to show that he has 
suffered a direct financial loss and to show the court the extent of that financial loss.  The victim would be in a 
position to show that he has been the loser, and, if a criminal benefits declaration is to be made by the court 
against the criminal about whom we are talking, who in all probability in this case has had a conviction recorded 
against him - again, I say that that is not an absolute necessity - this is the mechanism which would enable the 
innocent victim to go into the court to make out his case and make his claim.  It would subsequently allow the 
court to make a declaration in favour of the victim before it made a declaration in favour of the State.  

This repeats what has been done before, but it is a very important amendment if we are to ensure that some 
justice is done to victims of crime.  No other mechanism exists, apart from the victim either taking civil action or 
seeking a compensation or restitution order through the Director of Public Prosecutions.  That very rarely 
happens, as the minister has pointed out.  The mechanism put in place by this amendment would provide a very 
real means for victims to secure justice from the legal system. 

Mr PRINCE:  I agree with the member for Wagin, but only if there is something to be got at.  Very few of the 
100 000 briefs generated by the Police Service every year reveal significant wealth held by a defendant.  This 
sort of legislation is aimed at those few who do derive significant wealth from their criminal activity.  In those 
cases, if the money can be traced, and ownership proved, restitution orders can be made.  Declarations of 
criminal benefit would not be necessary.  There is only a problem when a direct connection between crime and 
wealth cannot be made.  I agree with the sentiments of the member for Wagin, but this matter should be the 
subject of another compendious piece of legislation. 

Amendment put and negatived. 

Clause put and passed. 

Clause 19 put and passed. 

Clause 20:  Criminal benefits payable to State - 
Mr WIESE:  This is a repeat of what we have argued earlier this afternoon, but this time in relation to criminal 
benefits rather than unexplained wealth.  I would like to oppose this clause with a view to substituting the 
following new clause - 

20. Criminal benefits payable to the victim or to the State 
(1) When the court makes a criminal benefit declaration the respondent is liable to pay to those 

identified by the court under section 18(3) or to the State an amount equal to the amount 
specified in the declaration as the assessed value of the respondent’s criminal benefit. 

(2) When the court makes a criminal benefit declaration it shall ensure that priority is given to 
payment to those persons identified by the court under section 18(3) and those persons shall be 
paid the full amount of financial loss identified by the court. 

(3) If the amount subject to the declaration is insufficient to meet all priority payments in full the 
court shall ensure that all payments are made pro rata to the financial loss identified by the 
court under section 18(3)(c). 

(4) The balance of the amount specified in the criminal benefit declaration made under subsection 
(1) shall be paid to the State. 

The points I made previously stand clearly and strongly in relation to this matter.  This amendment provides a 
mechanism for a court, in the event that a criminal benefit declaration is made, to order the proceeds of that 
declaration to be paid firstly to the victim, with any remainder to be paid to the State.  That is the substance of 
what my amendments are all about - providing mechanisms to give the victim first access to the proceeds of any 
criminal activity.  The end result of this legislation is to deprive criminals of any wealth derived from criminal 
activities.  That wealth, when confiscated by the courts under the legislation as the Government has presented it, 
will go directly to the State.  Under the amendments I am proposing, the victims will get first access to that 
wealth.  The end result will be exactly the same if my amendments are adopted, as it would be if the legislation 
went ahead as the Government is proposing it.  I think it is obscene that the sole beneficiary of this legislation, 
which takes wealth from criminals, will be the State rather than the victim. 
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Mr PRINCE:  The Government has no objection to the sentiments expressed by the member for Wagin, and I 
agree with them.  However, this legislation is not the means by which this can be achieved.  A proper piece of 
legislation, to be formulated in due course, would be more appropriate. 

Clause put and passed. 

Clause 21 put and passed. 

Clause 22:  Crime-used property substitution declarations - 
Mr WIESE:  I move - 

Page 13, after line 21 - To insert the following - 

(7) Before finalising a crime-used property substitution declaration against a respondent 
or respondents the court is to - 

(a) endeavour to identify by all possible means those who have suffered direct 
financial loss from the activities of the respondent who is the subject of an 
application for a crime-used property substitution declaration; 

(b) provide every possible opportunity for those identified as a result of 
subsection (7)(a), or for others not identified by the court who believe they 
meet the criteria laid out in subsection (7)(a), to put their claim and to 
provide evidence of the value of their direct financial loss to the court; 

(c) assess the value of the direct financial loss suffered by each of those persons 
whom the court identifies as having suffered a direct financial loss. 

Again, this is a repeat of the amendments I have moved previously.  This time the amendment relates, not to 
unexplained or criminal benefits, but to crime-used property substitution declarations.  This amendment puts in 
place a mechanism that has been rejected by the Government on two previous occasions, to allow a victim to 
prove to a court that he has been a victim, and suffered losses, and to prove to the court the extent of those 
losses.  Subsequently the court may make a judgment on the victim’s claim, and make an order that the 
confiscated proceeds of that crime should be paid to the victim and not to the State.  

This is an important area.  On many occasions there would be an opportunity, if these amendments were in 
place, for a court to identify that the victim had suffered financial loss as a result of the activity of the criminal 
who was before the court, and to make a claim against that criminal.  It is disappointing that the Government is 
not prepared to accept these amendments.  I hope that after the election, the new Government, of whatever 
persuasion that may be, will determinedly put in place this mechanism to enable victims to get some recompense 
from proceeds of crime that have been confiscated from criminals.   

Mr PRINCE:  As I have said previously, I promote, on behalf of the Government, the establishment of a select 
committee to examine the question of compensation for the victims of both economic crime and crimes of 
violence.  It is time the question of criminal injuries compensation was looked at anew; it has been in place since 
1978.  That select committee would derive public policy and come back with a position that hopefully could be 
converted into legislation.   

Amendment put and negatived. 

Mr McGINTY:  I refer to subclause (2).  Why is the word “and” used in paragraph (a) when the word “or” is 
used in paragraph (b), and does that have any practical impact?  I do not understand why the conjunctive “and” is 
used in paragraph (a) and the disjunctive “or” is used in paragraph (b). 

Mr PRINCE:  The answer is found in paragraph (b), which states “where the property was or is owned”, which is 
describing two different stages in the continuum of time, whereas paragraph (a) states “does not own”, which is 
describing a factual situation, where the person does not have effective control.  The two paragraphs are 
describing two different states, which is why we have “and” in one and “or” in the other.   

Mr BROWN:  Subclause (1) states that on hearing an application under section 21, the court must declare that 
property owned by the respondent is available for confiscation instead of crime-used property if the crime-used 
property is not available for confiscation as mentioned in subsection (2).  Subsection (2) states that for the 
purposes of subsection (1)(a), the crime-used property is not available for confiscation if the respondent does not 
own, and does not have effective control of, the property.  Does that mean that it is not available for confiscation 
if the respondent does not own it, full stop?   

Mr Prince:  Yes.   
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Mr BROWN:  Why is the word “and” in there?  One could argue that the property is available for confiscation, 
because although the respondent does not own the property, the respondent does have effective control of it, 
because it is rented.  

Mr Prince:  That is exactly correct.   

Mr BROWN:  Therefore, a person who is renting a property but does not own that property -  

Mr Prince:  May be said to have a limited degree of control over it.   

Mr BROWN:  In those circumstances, can that property be confiscated?   

Mr Prince:  No, because the person does not own it.  Clause 156 is headed, “Effective control of property”.  That 
term has a particular meaning.  Clause 156(1) states that a person has effective control of property if the person 
does not have the legal estate in the property, but the property is directly or indirectly subject to the control of the 
person, or is held for the ultimate benefit of the person.  The classic example is a property that is owned by an 
associate of the person against whom we want to make a declaration.  Probably in law there is a trust, but 
without going through the machinations of getting from the Supreme Court a declaration of constructive or 
resulting trust, we can say we have effective control because the person who is the owner does the bidding of the 
person who has effective control.   

Mr BROWN:  Therefore, if the respondent does not own the property, the property cannot be confiscated? 

Mr Prince:  If the respondent has effective control, we can confiscate it.  However, we also want to protect the 
innocent owner.  If a company, which is a legal person, owns property, and if a major league criminal exercises 
through that company effective control, not as a director or shareholder but because of the nature of the 
relationship between him and the directors of that company, we can then get at that property.  Property in the 
name of a spouse is another example.  

Mr BROWN:  I am not sure why clause 22(1)(a) does not stand alone, so that it says that if a respondent does not 
own the property that is an exemption from confiscation. 

Mr PRINCE:  One can argue about the style.  It means what it says:  If he does not own it and does not have 
effective control we cannot take it, which is fair enough.  

Mr Brown:  If he does not own it and that is the end of it, why do we not say in ordinary English that if he does 
not own the property we cannot take it?  

Mr PRINCE:  Under clause 22(1)(a) the court must declare that the property owned by the respondent is 
available for confiscation instead of the crime-used property as mentioned in clause 22(2).  Under clause 156, if 
he does not own it and does not have effective control of it we cannot take it.  

Mr BROWN:  Clause 22(1) states that on hearing an application under section 21, the court must declare that 
property owned by the respondent is available for confiscation instead of crime-used property.  I interpret clause 
22(1)(a) to mean that if the respondent is involved with a crime-used property but does not own that crime-used 
property but has other property, the court can take that other property. 

Mr Prince:  That is correct.  

Mr BROWN:  Clause 22(2) says that for the purposes of subsection (1)(a) the crime-used property - it is not the 
other property - is not available for confiscation if the respondent does not own and does not have effective 
control of the property.  I understand the words “the respondent does not own.”  That is a matter of fact.  It is a 
crime-used property but the respondent does not own it.  Is that the end of the matter? 

Mr Prince:  No, it is not.  

Mr BROWN:  Why not?   

Mr Prince:  He has effective control.  

Mr BROWN:  The respondent may not own it but may effectively control it.  

Mr Prince:  If he does, we can take it.  The State can take it.  An example is the farmer with a significant 
landholding and someone uses part of it for a criminal venture.  The classic example is the growing of cannabis.  
That requires a fairly small area and the farmer does not know - perhaps because he is an absentee owner.  The 
respondent does not own the land and does not have effective control of the property because he is trespassing on 
the property.  That is crime-used property, but the respondent neither owns it nor has effective control of it.  
Therefore, it would be plainly unjust to take control of the property.  

Mr BROWN:  The definition of crime-used in clause 156(1) provides that a person has effective control if the 
person does not have the legal estate in the property, but the property is directly or indirectly subject to the 
control of the person or is held for the ultimate benefit of the person.  If we put aside the question of ownership, 
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and the property is directly or indirectly subject to the control of the person, is a person who rents in control of 
property?  

Mr Prince:  No.  We are saying that the person does not have a legal estate in the property.  The rental situation 
is a lease and that is a legal estate in property.  We are aiming at the property that is owned by some other entity, 
human or legal, which is indirectly or directly subject to the control of the criminal, but otherwise there is no 
connection.  

Mr BROWN:  It says that the person does not have a legal estate in the property, which is the case with someone 
who rents a property. 

Mr Prince:  A rental is a legal estate in a property.  

Mr BROWN:  Therefore, a renter would be a person who has a legal estate in the property.  

Mr Prince:  That is right. 

Mr Wiese:  So it is confiscated.  

Mr PRINCE:  No.  We have had a number of successful busts where cannabis has been grown hydroponically in 
houses in the metropolitan area and in shipping containers, as well as on farms elsewhere.  The owner rents out a 
house and criminals occupy it and the owner does not know that - in other words, the owner is totally innocent.  
The criminals have a lease and are using the property for criminal purposes and it is therefore crime-used 
property.  If the Bill did not have these savings the State would take the house, simply because it is being used 
for criminal purposes.  That is clearly wrong.  If major criminal figures are clever, they do not own anything in 
their name - maybe it is in the name of a spouse, an associate or a holding company of which they may not be a 
director or shareholder.  In other words, they surround themselves with a series of devices so that they do not 
appear to own anything that can be got at.  However, on inquiry and investigation - the member for Wagin 
referred to part 5 – the DPP is able to show as a matter of fact, as clause 156 says, that the property is directly or 
indirectly subject to the control of the person or is held for his ultimate benefit.  There is no legal connection, 
ownership or lease - nothing of that nature - but there is as a matter of fact, as a result of evidence that can be 
produced, direct or indirect connection or effective result or trust, and that property can be taken. 

Mr BROWN:  Let me come at it from a different direction.  For example, the respondents own the property but 
claim they do not have effective control of the property.  

Mr Prince:  That is where presumably they have leased it out or they say they own it as trustee for someone else. 

Mr BROWN:  They have used some device for that purpose.   

Mr PRINCE:  The draftsperson points out that if the person in question owns the property, it does not come 
under our definition of effective control.  If he owns it, one can take his property or whatever his estate or 
interest may be.  The aspect of the protection of the innocent third party, be it a mortgagee or lessee, applies 
when taking that interest in the property. 

Mr BROWN:  Is the minister suggesting that it is caught under the general provision? 

Mr Prince:  Yes. 

Mr BROWN:  I am not sure that the language passes the test the minister wanted it to pass earlier. 

Mr Prince:  Are you a lawyer? 

Mr BROWN:  No, thank goodness.   

Mr Prince:  This will provide a lot of work for many lawyers. 

Mr WIESE:  I can understand the confusion of the member for Bassendean.  This clause deals with crime-used 
property substitution.  The member for Bassendean referred to crime-used property, if I understood him 
correctly.  Is crime-used property automatically confiscable under existing legislation?  It is not dealt with in this 
Bill. 

Mr PRINCE:  Clause 82 answers the member’s problem. 

Mr WIESE:  That deals with the release of property.  Where is the mechanism for taking the property? 

Mr PRINCE:  One applies a freezing notice on it on the basis that it is crime-used, and the objection process is 
triggered if a spouse, dependant or whoever wants to use it. 

Mr WIESE:  Where is the mechanism for the confiscation of the crime-used property?  How does one go to court 
to confiscate?  Is this to be done through existing legislation, such as the Criminal Code? 
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Mr McGinty:  The associated Criminal Property Confiscation (Consequential Provisions) Bill will repeal the 
Crimes (Confiscation of Profits) Act. 

Mr PRINCE:  One needs an order under the Crimes (Confiscation of Profits) Act, and one will be able to achieve 
an automatic confiscation under clause 7 of this Bill.  Clause 33, which deals with seizure of crime-derived 
property, states that a police officer may seize, and so on.  One can have seizure and automatic confiscation 
subject to objection.  We are considering substitution declarations; therefore, one can declare that the property 
owned by the respondent is available for confiscation instead of the crime-used property if that crime-used 
property is not available for confiscation.  The farm is an example.  Also, a successful objection to a crime-used 
property confiscation may be made by an independent spouse or child.  One will attempt to ensure that a benefit 
cannot accrue from using someone else’s property in crime, or by a person disposing of property before it is 
frozen.  That can be achieved by the court declaring that the person must pay to the State an amount equal to the 
value of the property used in the crime.  The crime-used property substitution declaration is relevant when the 
property used in a crime is not available for confiscation.  Examples are the farm or the use of the innocent 
landlord's house.  I suppose vehicles could be stolen and used in a crime.  One could say automatically that one 
should confiscate the car and truck.  One may be talking about hundreds of thousands, if not millions, of dollars 
worth of vehicles alone.  When a vehicle is stolen, one should not confiscate that vehicle, even though it is 
crime-used property.  One should be able to recover the benefit of the use of that object from the criminal’s other 
property, if any. 

Mr WIESE:  I followed exactly what the minister said, but I think he avoided, either deliberately or because I am 
a little thick, the question I asked.  The only place in this legislation which deals with the concept of crime-used 
property is clause 5, subclause (2) of which reads - 

This Act applies to criminal benefits, crime-used property and crime-derived property . . .  

That is a straight-out reference to crime-used property.  We are not talking about crime-used property, but crime-
used property substitution.  I understand the substitution process - I am not that thick.  Where is the mechanism 
to deal with the crime-used property?  I understand that the legislation repeals the Act previously used for taking 
away crime-used property.  Is that correct? 

Mr Prince:  Clause 33 enables one to freeze, or effectively seize, the property. 

Mr WIESE:  No.  One effectively freezes the property. 

Mr Prince:  Clause 33(1) reads - 

A police officer may seize any property if there are reasonable grounds to suspect that the property - 

(a) is crime-used property; 

(b) is crime-derived property; or 

(c) is owned or effectively controlled . . .  

Clause 33(1)(a) refers to “crime-used property”. 

Mr WIESE:  That property will not be confiscated until it has been through the court processes under discussion.  
One can seize and freeze the property, but not confiscate it until a court has ruled on the matter.  As I understand 
the legislation, it will repeal the Act that deals with the confiscated property used in the commission of a crime.  
As far as I can see, no mechanism in the Bill deals with crime-used property.  We are debating crime-used 
property substitution.   

I refer to the example I mentioned earlier:  A car-load of people rocked into Three Springs and bought all the 
available polypipe in town, and then disappeared in a cloud of dust into the horizon.  The police made inquiries a 
few months later about where all the polypipe went.  They found on a property in Three Springs a lot of cannabis 
growing, and a series of arrests were made.  All the pipes, cannabis and pumps were confiscated under the Act 
which this legislation will replace.  I am not sure of the ownership status of the property on which the cannabis 
was grown.  Two possibilities arise from that scenario.  If the property was owned by the persons responsible for 
growing the cannabis, the property would be seized.  If the property was leased, the people would be deemed to 
have had effective control.  This is the question I asked earlier.  The minister has almost reinforced that view in 
his comments.  If that farming property was leased by those persons on a five-year lease, they would be 
considered under this legislation to have had effective control of it.  Although they did not own the property, 
they effectively controlled it, so could it have been confiscated? 

Mr Prince:  No.  

Mr WIESE:  If it cannot be confiscated, this clause will allow the confiscation of the value of the property - let 
us say it is worth $500 000 - or property to the value of the property in question. 
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Mr Prince:  That is right. 

Mr WIESE:  That still leaves a question:  If someone does not have effective control of a property or has no 
property, nothing can be confiscated. 

Mr Prince:  That is right. 

Mr WIESE:  That relates back to the original proposal I put to the minister:  People will not be touched if they 
are smart enough to put their assets away, either in trusts or out of the country, and have no property of their 
own. 

Mr PRINCE:  Under clause 156 headed “Effective control of property”, the person need not have a legal estate 
in the property to have effective control.  A lease in that person’s name is a legal estate in the property.  It is a 
different exercise if there are trespassers on the property.  There are provisions for a seizure under clause 33, a 
freezing order under clause 34 and automatic confiscation of crime-used property, subject to objection, under 
clause 7.  If no objection is made, it is gone and that should be the end of the matter. 

Debate adjourned, on motion by Mr Prince (Minister for Police). 
 


